
FILED 

SUPREME COURT 

STATE OF WASHINGTON 

11/20/2023 8:00 AM 

BY ERIN L. LENNON 

CLERK No. 102567-0 

WASHINGTON SUPREJ:v1E COURT 

STATE OF WASHINGTON 

LAURIE JEAN GUDNASON, 

Appellant, 

v. 

HELGI GUDNASON, 

Respondent. 

AlVIENDED PETITION FOR REVIE\iV 

Brian Christopher Zuanich 

WSBA#43877 

Attorney for Appellant 

ZUANICH LAW PLLC 

1420 Fifth Avenue, Suite 2200 

Seattle, WA 98101 

206.829.8415 

brian@zuanichla w .com 



TABLE OF CONTENTS 

I. Introduction .................................................. 1 

II. Identity of Petitioner ....................................... 2 

III. Court of Appeals Decision ................................ 2 

IV. Issues Presented for Review ............................. 2 

V. Statement of the Case ..................................... 3 

VI. Argument .................................................... 12 

A. A litigant is not entitled to judicial relief 

based on his attorney's negligence absent 

fraud or coercion .................................... 12 

B. The Court of Appeals erred in finding 

"extraordinary'' circumstances justified relief 

under CR 60(b)(ll) ................................. 21 

VII. Conclusion .................................................. 29 

11 



TABLE OF AUTHORITIES 

Cases 

Barr v. MacGugan 

119 Wn. App. 43, 78 P.3d 660 (2003) ............ . . .  passim 

Haller v. Wallis 

89 Wn.2d 539, 573 P.2d 1032 (1978) .................... 14-15 

In re Marriage of Knutson 

114 Wash. App. 866, 60 P.3d 681 (2003) .................. 21 

In re Marriage of B ulicek 

800 P.2d 394, 59 Wn. App. 630 (1990) .................... .4-6 

In re Marriage of Sievers 

897 P.2d 388, 78 Wn.App. 287 ................................ 24 

National Bank v. Equity Investors 

81 Wn.2d 886, 506 P.2d 20 (Wash. 1973) .............. 13-14 

Hundtofte v. Encarnacion 

181 Wn.2d 1, 330 P.3d 168 (2014) ............................ 13 

Luckett v. Boeing Co 

98 Wn. App. 307, 989 P.2d 1144 (1999 ..................... 12 

Seals v. Seals 

22 Wn. App. 652 590 P.2d 1301 (1979) ..................... 23 

Topliff v. Chicago Ins. Co. 

130 Wn.App. 301, 122 P.3d 922 (2005) ................. 22-23 

111 



Statutes / Rules 

CR 60(b)(ll) .............................................. . . .  passim 

IV 



I. Introduction 

The law favors finality and a resolution of a case on 

its merits. In this case, however, the Court of Appeals 

adopted a sweeping and unsupported policy by which 

unhappy litigants can ask the courts to set aside valid 

contracts into which the parties have entered 

knowingly and voluntarily. 

After divorcing, a husband and wife signed a 

qualified domestic relations order (QDRO) dividing the 

husband's pension benefits. Ten years later, the 

husband asked the trial court to vacate the QDRO and 

enter a new QDRO, claiming he did not understand the 

full effects of the original QDRO, even though he had 

an attorney and had several months to review the 

original QDRO. In upholding the trial court's order 

vacating the original QDRO, the Court of Appeals held 

that ordinary attorney negligence provides a valid 
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basis to vacate a judgment under CR 60(b)(l 1), which 

only applies in "extraordinary circumstances." This 

Court should reverse the Court of Appeals. This case 

also provides this Court the opportunity to discuss and 

clarify the limits of CR 60(b)(l 1) with respect to 

attorney conduct, an issue of substantial and 

continuing public interest. 

II. Identity of Petitioner 

Petitioner Laurie Gudnason seeks review of the 

Court of Appeals decision terminating review. 

III. Court of Appeals Decision 

Petitioner seeks review of the Court of Appeals' 

unpublished decision issued on October 16, 2023, 

Marriage of Gudnason, No. 8345-8-I, which is attached 

as Appendix A. 

IV. Issue Presented for Review 

1. In ruling that an attorney's failure to 

adequately review the terms of contract absent 
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evidence of fraud, coercion, or serious medical 

impairment justified relief under CR 60(b)(l 1), 

did the Court of Appeals err in ruling that 

attorney negligence is grounds to vacate a 

judgment, contrary to this Court's well-settled 

jurisprudence that clients are bound by the acts 

of their attorneys? 

V. Statement of the Case 

Helgi and Laurie Gudnason separated in 2007 

after 24 years of marriage. (CP 7) In 2008, the parties 

entered a property settlement agreement (PSA), which 

divided the parties' assets and liabilities. (CP 89) The 

property included Helgi's pension benefits that he 

earned through his employer's Puget Sound Electrical 

Workers (PSEW) pension plan.1 (CP 232) 

Under the PSA, Laurie would receive 50 percent 

of the marital share of Helgi's benefits based on a 

formula that considers the parties' pre-separation 

1 Because they share the same last name, this petition 

refers to the parties by their first name. No disrespect 

is intended. 
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years of marriage, Helgi's monthly retirement benefit, 

and his total number of years earning pension benefits. 

(CP 21, 89) This is known as the Bulicek formula.2 

The PSA did not address any other retirement benefits, 

including the survivor or disability benefits. (CP 98-

99) The PSA required the parties to execute a qualified 

domestic relations order (QDRO) within 30 days, 

through which the parties' respective pension benefits 

were "to be divided." (CP 298-99) 

In April 2008, the trial court entered a 

dissolution decree that incorporated the PSA (CP 11-

12) Neither party appealed the decree. (CP 160) 

In May 2008, Laurie's attorney received a four-

page proposed QDRO ("2008 QDRO") from Helgi's 

attorney (CP 92-98) The 2008 QDRO designated 

2 This formula arises out of the Court of Appeals' 

decision in Marriage of Bulicek, 59 Wn. App. 630, 632, 

800 P.2d 394 (1990). 
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Laurie as the alternate payee for Helgi's pension 

benefits and stated that if Helgi died before he started 

receiving benefits, Laurie "shall be treated as [Helgi's] 

surviving spouse ... and shall be entitled to a 

percentage of the benefits accrued," per the Bulicek 

formula. (CP 95-96) 

In the 2008 QDRO, Helgi proposed to divide his 

disability benefits outside the Bulicek Formula as 

follows: 

(CP 96) 

If [Helgi] becomes disabled and 

begins rece1v1ng Disability 

Retirement payments from the 

Plan, such benefits are the 

separate property of [Helgi] and 

will not alter the benefit awarded 

or the start date of [Laurie's] 

benefits. 

That same month, the parties received a letter 

from a PSEW pension lawyer, Robert Bohrer, which 
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stated that the 2008 QDRO "complies with statutory, 

regulatory, and Plan requirements." 

Neither party, however, signed the 2008 QDRO. 

(CP 25) 

Three (3) years elapsed, during which time the 

parties did not have any communication about revising 

or filing a QDRO. (CR 75) 

In 2011, Laurie's attorney sent a six-page 

proposed QDRO ("2011 QDRO") to Helgi's lawyer. (CP 

160) Paragraph 6 of the 2011 QDRO assigned Laurie, 

as the alternate payee, a "share of the Participant's 

[Helgi's] monthly benefit" per the Bulicek formula. (CP 

16) The 2011 QDRO also addressed the division of the 

survivor annuity benefits under Helgi' pension plan in 

Paragraph 9, which reads as follows: 

The Participant [Helgi] shall 

elect to receive the Participant's 

[Helgi' s] accrued benefit in the 

following form: 50% Joint and 

6 



(CP 17) 

Survivor Annuity with the 

Alternate Payee [Laurie] treated 
as the surviving spouse. 

Around the same time, Laurie's attorney had sent 

the 2011 QDRO to the PSEW pension plan 

administrator for review. (CP 160) In April 2011, 

Laurie's attorneys received a letter ("Bohrer letter") 

from the PSEW attorney, stating that the 2011 QDRO 

qualifies as a valid QDRO: 

The Order is capable of being 

administered. The instructions 

for allocation under Paragraph 6 

have been supplemented by 

further instructions at Paragraph 
9 wherein the Participant [Helgi] 

elects to obtain a future benefit by 

way of an election for 50% Joint 
and Survivor Annuity with the 

Alternate Payee [Laurie] named 

as alternate spouse. 
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(CP 106). Neither Helgi nor his attorney received a 

copy of the Bohrer letter at this time, although the 

letter was on file with PSEW. (CP 25, 144-45) 

Laurie signed the 2011 QDRO in May 2011. 

(CP 19) Helgi signed on October 4, 2011, and 

Helgi's attorney signed over a month later, on 

November 7. (CP 19) The trial court signed and 

entered the 2011 QDRO a few days later. (CP 19) 

In February 2020, Helgi applied for 

retirement. (CP 75). By this time, he had 

remarried and intended on designating his new 

wife as the surviving spouse for his pension 

benefits. (CP 75) But Helgi learned from his 

pension manager, Melinda Stokes, that the 2011 

QDRO designated Laurie as his surviving spouse 

and he could not substitute his new spouse for 

Laurie. (CP 143-44) Helgi first received a copy of 
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the Bohrer letter when he met with Stokes. (CP 

76) 

Over the next year, Helgi tried 

unsuccessfully to get Laurie to sign an amended 

QDRO. (CP 109-10, 118) In October 2021, Helgi 

filed a motion to vacate the 2011 QDRO (CP 20-

71) In his motion, Helgi testified that the 2011 

QDRO was "incorrectly written" because it 

awarded Laurie a survivor annuity benefit, which 

"was not in our original separation agreement." 

(CP 76) 

The trial court granted Helgi's motion and 

vacated the 2011 QDRO. (CP 170-81) The trial 

court ruled that Laurie had a fiduciary duty to 

provide a copy of the Bohrer letter to Helgi' s 

attorney (CP 173), because the Bohrer letter 

"supplemented" the 2011 QDRO by providing her 
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with additional pension benefits beyond which 

she was entitled to under the PSA. (CP 177) The 

trial court also found it "extraordinary" that 

PSEW did not provide the Bohrer letter to Helgi. 

(CP 173) For these reasons, the trial court 

vacated the 2011 QDRO under CR 60(b)(ll) and 

entered Helgi's proposed QDRO ("2022 QDRO"). 

(CP 174) 

The Court of Appeals affirmed in a split decision. 

(App 23) The majority opinion ruled that the 2011 

QDRO "contravened" the PSA because Laurie was not 

entitled to survivor annuity benefits under the PSA 

(App 11), but the Bohrer letter "interpreted" the 2011 

QDRO to provide Laurie with these benefits. (App 18) 

Laurie's sole possession of the Bohrer letter, therefore, 

gave her "superior knowledge," so she had a fiduciary 

duty to provide the letter to Helgi. (App 21) The 
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majority also noted that the PSEW's failure to provide 

Helgi with the Bohrer letter was a "procedural 

anomaly." (App 23) These two factors produced a 

"unique combination of extraordinary circumstances" 

justifying relief under CR 60(b )(1 1). (App 23) 

In response, the dissent asserted that the PSA 

and 2011 QDRO are complementary, not contradictory. 

By its terms, the PSA required the parties to execute a 

QDRO to "complete" their agreement and dissolution. 

(App 27-31) As the dissent noted, the PSA does not 

identify the disability retirement or the survivor 

benefit or specify the formula for calculating either. 

(App 28, 31) Furthermore, Laurie did not have a 

fiduciary obligation to disclose the Bohrer letter 

because the "Bohrer letter told Helgi nothing more 

than was contained in the [QDRO]." (App 34) Finally, 

neither Helgi nor his attorney alleged they were 

1 1  



coerced or pressured into signing the 2011 QDRO. (CP 

33-34) Helgi may have "relied on a mistaken belief' 

that the terms of the 2011 QDRO were similar to the 

terms of the 2008 QDRO, but the dissent would have 

ruled that his "subjective misunderstanding'' does not 

warrant relief under CR 60(b)(l 1). (CP 36) 

VI. Argument 

A. A litigant is not entitled to judicial relief 

based on his attorney's negligence absent 

fraud or coercion. 

This Court reviews a trial court's order vacating a 

judgment for abuse of discretion. Luckett v. Boeing 

Co., 98 Wn. App. 307, 309, 989 P.2d 1144 (1999). A 

trial court abuses its discretion if its decision is 

manifestly unreasonable or based on untenable 

grounds or reasons. Shrauner v. Olsen, 16 Wash.App. 

2d 384, 401, 483 P.3d 815 (2020). A trial court 

"necessarily" abuses its discretion if the decision 
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erroneously interprets the law. Id. (internal citations 

omitted). A trial court also abuses its discretion if the 

record does not support its legal conclusions. 

Hundtofte v. Encarnacion, 181 Wn.2d 1, 10, 330 P.3d 

168 (2014). 

This case implicates a question of substantial 

public interest-the extent to which clients should 

suffer the consequences of their attorney's negligence. 

At bottom, however, this case comes down to a simple 

contract dispute where the losing party regretted the 

contract he signed. Helgi and his attorney signed the 

2011 QDRO without carefully reviewing its terms and 

consequences. The trial court abused its discretion in 

rescuing Helgi from his attorney's negligence, and the 

Court of Appeals erred in upholding this decision. 

13 



Over 40 years ago, in National Bank v. Equity 

Investors, this Court made it clear that parties cannot 

undo contracts to which they have voluntarily entered: 

[A party] cannot, in the absence of 

fraud, deceit, or coercion be heard 

to repudiate his own signature 

voluntarily and knowingly fixed 

to an instrument whose contents 

he was 1n law bound to 

understand The whole 

panoply of contract law rests 

on the principle that one is 

bound by the contract which 

he voluntarily and knowingly 

signs. 

We have always held that a party 

whose right rest upon a written 

instrument which is plain and 

unambiguous, and who has read 

or had the opportunity to read the 

instrument, cannot claim to have 

been misled concerning its 

contents or to be ignorant of what 

is provided therein. 

81 Wn.2d 886, 506 P.2d 20 (1973) (emphasis added). 

14 



Similarly, this Court has also held that a clients 

are generally "bound" by their attorney's conduct 

absent fraud or coercion. 

The rule that a party cannot in 

equity find relief from the 

consequence of his own 

negligence or of a mistake of the 

law is equally applicable where 

the mistake or neglect is that of 

his attorney employed in the 

management of the case. 

Haller v. Wallis, 89 Wn.2d 539, 547, 573 P.2d 1032 

(1978). In these cases, the aggrieved client's client 

"remedy is against his counsel," not the remedy of an 

appeal or a rehearing. Id 

Only in egregious cases of attorney misconduct 

does the client have a right to judicial relief. In Barr v. 

MacGugan, an attorney suffering from severe clinical 

depression, failed to respond to discovery requests, and 

later failed to comply with an order compelling 

discovery responses. 119 Wn. App. 43, 45, 48, 78 P.3d 
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660 (2003). As a result, the trial court dismissed the 

plaintiffs case with prejudice. Id. at 45. The plaintiff, 

who learned about the dismissal from a third-party, 

had left multiple messages with her attorney inquiring 

about the status of the case, none of which were 

returned. Id. The plaintiff had even returned draft 

discovery responses for the lawyer's review. Id. The 

plaintiff successfully moved to vacate the dismissal 

order after finally learning about her attorney's clinical 

depression. Id. 

In upholding the trial court, the Court of Appeals 

ruled that this Court's prevailing rule does not control 

on these particular facts. " [T]here is no basis for 

attributing the attorney's acts to the client when the 

[attorney-client] relationship has disintegrated to the 

point where as a practical matter there is no 

representation." Id. at 48 (emphasis added). 

16 



Therefore, the court held that the plaintiff had 

established the test for "extraordinary circumstances" 

justifying relief under CR 60(b)(l 1). 

The record does not support the Court of Appeals' 

finding that there are "commonalities" between Barr 

and this case. (App 22) There is no evidence in the 

record that Helgi's attorney was suffering from any 

medical or physical disabilities. Helgi's attorney was 

competent and presumably understood the legal 

nuances surrounding QDROs and property settlement 

agreements, considering she drafted the 2008 QDRO. 

(CP 92-98) 

Furthermore, in Barr, the Court of Appeals 

relied on the fact that the plaintiff had made diligent 

attempts to contact her attorney and that the merits of 

the case had never been addressed. Neither factor 

applies here. Helgi and Laurie had settled their 
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divorce, had divided all their assets and liabilities, and 

had executed a QDRO to comprehensively divide 

Helgi's retirement benefits. 

The critical period in this case is between 2008 

and 2011. After Helgi's attorney submitted the 2008 

QDRO to Laurie's attorney, nearly three (3) years 

elapsed and, essentially, nothing happened. Not once, 

apparently, did Helgi or his attorney contact Laurie or 

her attorney about why she had not signed the 2008 

QDRO. Helgi never filed a show cause motion or took 

any other judicial action seeking entry of the 2008 

QDRO. In short, no reasonable person could find that 

Helgi was "diligently" following up on his case. Id. at 

48. 

Finally, in Barr, the attorney's health issues were 

the client's control. Before learning about his 

condition, the plaintiff had no idea why her attorney 

18 



was not prosecuting her case. But the lack of diligence 

of Helgi's attorney was certainly in Helgi's control. 

Helgi knew that Laurie had not signed the 2008 

QDRO. He could have found out why but never did. 

In a more recent case, the Court of Appeals made 

clear that Barr was a "limited" exception to the general 

rule that ordinary attorney negligence is not a basis for 

relief. Stanley v. Cole, 239 P.3d 611 (2009). In 

Stanley, the plaintiff filed a motion to vacate an 

arbitration award because her attorney failed to 

appear at the hearing. Id. at 613. During this time, 

the attorney was taking care of her sick parents for 

several months and effectively abandoned the case. Id. 

The trial court denied the motion to vacate, and the 

Court of Appeals affirmed. Id. at 613-14. Rejecting the 

appellant's reliance on Barr, the court reasoned: 
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Barr is not controlling here 

because (1) Stanley failed to offer 

argument or case authority 

under CR 60(b)(l l)'s "catch-all" 

prov1s10n, (2) she offered no 

evidence to show her attorney 

suffered from a mental condition 

and she acted diligently to learn 

about the status of her case, and 

(3) Stanley's case was resolved on 

its merits, not by default 

judgment. 

Id. at 619. In this case, by contrast, the majority 

opinion makes no effort to analyze-let alone explain-

the conduct of Helgi's attorney between 2008 and 2011. 

The majority also ignores the obvious similarities 

between Stanley and this case-namely, both cases 

were decided on the merits. And to emphasize, this 

case was decided on the merits and reduced to a 

separation contract after a lengthy negotiation between 

the parties. A subsequent dispute on the QDRO 

language is not analogous to a default judgment not 

decided on the merits. 

20 



B. The Court of Appeals erred in finding 

"extraordinary" circumstances justified 

relief under CR 60(b )(11). 

CR 60(b)(l 1) applies "sparingly to situations 

'involving extraordinary circumstances." In re 

Marriage of Knutson, 114 Wn. App. 866, 872-73, 60 

P.3d 681 (2003) These circumstances "must relate to 

irregularities extraneous to the action of the court or 

questions concerning the regularity of the court's 

proceedings." In justifying relief under CR 60(b)(l 1), 

the Court of Appeals relies heavily on two factors: (1) 

Laurie's failure to disclose the Bohrer letter to Helgi's 

attorney; and (2) the pension administrator's failure to 

provide the letter to Helgi's attorney. But neither 

justifies relief. 

First, the majority opinion held that the pension 

attorney's failure to disclose the Bohrer letter to Helgi 

was a "procedural anomaly ... supporting a conclusion 

21 



of extraordinary circumstances." (App 23) But 

procedural anomalies are not extraordinary 

circumstances. 

In support of its theory, the majority relies on 

Topliff v. Chicago Insurance Company, 130 Wn. App. 

301, 122 P.3d 922 (2005). There, the plaintiff sued his 

insurance company, but the insurance commissioner 

failed to comply with its statutory obligation to provide 

a copy of the summons and complaint to the defendant. 

Id. at 305. The trial court later entered a default 

judgment for over $2 million because the defendant did 

not respond to the lawsuit. Id. The court affirmed the 

trial court's order vacating the default judgment 

finding that the insurance commissioner's "inexcusable 

neglect" to fulfill its statutory obligation justified relief 

under CR 60(b)(l 1). Id. at 306. 

22 



As with Barr, the majority relies on so-called 

"commonalities" between Topliff and this case that do 

not exist. In Topliff, the defendant "was not afforded 

due process" because he did not receive the summons 

and complaint. Id. at 305. Helgi's pension plan, by 

contrast, had no statutory duty to provide the Bohrer 

letter to Helgi. 

Additionally, the court based its finding of 

extraordinary circumstances under CR 60(b)(l 1) on 

Laurie's "fiduciary duty" to provide a copy of the 

Bohrer letter to Helgi. A spouse must disclose 

"material facts" to the other spouse, especially if the 

spouse has "superior knowledge of business affairs." 

Seals v. Seals, 22 Wn. App. 652, 655-56, 590 P.2d 1301 

(1979). A spouse, for example, has a fiduciary 

obligation to disclose separate and community assets 

during dissolution proceedings. Id. 

23 



In In re Marriage of Sievers, 78 Wn. App. 287, 

897 P.2d. 388 (1995)-the case upon which the 

majority opinion principally relies-the husband failed 

to disclose tax records and child support records and 

grossly misrepresented his income. Id. at 301-02. In 

this case, the husband managed a multimillion-dollar 

business, and the wife did not work outside the home. 

Id. at 292. The husband also used his "superior 

knowledge" of the tax code to "insert language" into a 

property settlement agreement that imposed additional 

tax liability on his wife and would effectively "subvert" 

the original agreement the parties signed earlier that 

year. Id. at 311. 

This case is entirely different than Sievers. 

Unlike the husband in Sievers, who had superior 

knowledge on tax matters, Laurie did not have 

"superior knowledge" of pension benefits or QDROs. 

24 



She did not conceal property or hide assets from Helgi. 

She did not conspire with Helgi's pension 

administrator to withhold the Bohrer letter from him. 

Neither she nor her attorney attempted to conceal the 

language of the 2011 QDRO or frustrate Helgi's review 

of the document. Indeed, the evidence strongly 

suggests the opposite. After signing the 2011 QDRO, 

Laurie patiently waited months for Helgi and his 

attorney to sign. 

Laurie also did not violate her fiduciary duty 

because the contents of the Bohrer letter did not 

constitute "material facts" without which Helgi and his 

attorney could have intelligently reviewed the 2011 

QDRO. That is because, as the dissent makes clear, 

the "Bohrer letter told Helgi nothing more than was 

contained in the [2011 QDRO]." (App 34( 
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A close comparison of the letter and the QDRO 

makes this clear 

Paragraph 9 of the 2011 QDRO reads: 

[Helgi] shall elect to receive 
[Helgi' s] accrued benefit in the 

following form: 50% Joint and 

Survivor Annuity with [Laurie] 
treated as the surviving spouse. 

(CP 17) 

The Bohrer letter reads in relevant part: 

(CP 106) 

The Order is capable of being 

administered. The instructions 
for allocation under Paragraph 6 

have been supplemented by 

further instructions at Paragraph 

9 wherein [Helgi] elects to obtain 

a future benefit by way of an 
election for 50% Joint and 

Survivor Annuity with [Laurie] 

named as alternate spouse. 

The language of the two documents is nearly 

identical. Both state that Helgi elects to reserve a 50% 

26 



"Joint and Survivor Annuity." Both list Laurie as the 

designated surviving / alternate spouse. 

In effect, the majority opinion concludes that 

neither Helgi nor his attorney could not properly have 

identified the differences between the 2008 QDRO and 

the 2011 QDRO without first examining the Bohrer 

letter. But even a cursory reading of the two drafts

the 2008 QDRO was four (4) pages and the 2011 

QDRO was six (6) pages-should have prompted a 

reasonable attorney to more closely look at both 

documents. At a minimum, Helgi's attorney could have 

contacted the PSEW pension administrator and sought 

guidance before signing the 2011 QDRO. Or Helgi's 

attorney could have retained an QDRO expert to 

identify any differences. 

In Helgi's motion to vacate, both Helgi and his 

attorney essentially admit that they could have 
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understood the significance of the 2011 QDRO simply 

by reading it. In his declaration, Helgi testified: 

The way the November 10, 2011, 

QDRO by Wayne E. Harris 

[Laurie's QDRO attorney] is 
incorrectly written, it allows the 

survivor annuity to be awarded to 

[Laurie], which was not in our 
original separation agreement 

[PSA]. 

(CP 76) In other words, Helgi could have figured out 

the differences in the two QDROs simply by reading 

both documents. And Helgi's attorney wrote in the 

motion that that the 2011 QDRO "was represented as 

being in compliance with the [PSA]," as if she had no 

independent duty to review the 2011 QDRO and 

confirm this information for herself and her client. (CP 

28) Finally, even though Helgi and his attorney 

apparently never read the 2011 QDRO, the majority 

opinion simply assumes without explanation why they 

would have read the Bohrer letter, even though it 
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offers no explanation for why they never read the 2011 

QDRO. 

VIL Conclusion 

In vacating the 2011 QDRO, the Court of Appeals 

rescued Helgi from his attorney's negligence and 

punished Laurie for this same negligence. In so doing, 

the Court of Appeals sweeps aside this Court's long-

standing principle that attorney negligence is not a 

basis for judicial relief. And in so doing, the Court of 

Appeals improperly expanded the narrow definition of 

"extraordinary circumstances" that justifies relief 

under CR 60(b)(ll). 

This Court should accept review and reverse the 

Court of Appeals. This Court should remand and direct 

the trial court to vacate the amended QDRO and 

reinstate the 2011 QDRO. 

I certify that this Brief contains 3,820 

words, in compliance with RAP 18.17(b). 
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DATED this 18th day of November 2023. 

By: /s/ Brian Christopher Zuanich 

Brian C. Zuanich, WSBA #43877 

Attorney for Laurie Gudnason 

Certificate of Service 

I certify under penalty of perjury under the laws 

of the State of Washington that on November 18, 2023, 

I served a copy of this document on Respondent's 

counsel via the Court's e-service portal. 
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/s/ Brian Zuanich 

Brian Zuanich 

Seattle, WA 
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State of Wash ington 

I N  TH E COU RT OF APPEALS OF TH E STATE OF WASH I NGTON 

I n  the Matter of  the Marriage of 

LAU R IE  J EAN GUDNASON 

Appel lant ,  

and 

H ELG I GUDNASON ,  

Respondent. 

No. 83845-8- 1 

D IVIS ION  O N E  

U N PU BL ISHED O P I N ION 

B I RK,  J .  - Lau rie Gudnason appeals a super ior cou rt order vacat ing a 

qua l ified domestic re lations order (QDRO) wh ich had d ivided her former spouse 

He lg i  Gud nason 's pension benefits i n  the i r  d isso l ut ion .  The super ior cou rt ru led 

the QDRO d id not reflect the i ntent of the parties' separation contract and decree 

of d isso l ut ion ,  vacated it, and entered a new QDRO carry ing out the parties' 

orig ina l  i ntent . We affi rm . 

On February 1 5 , 2007 , Lau rie 1 petit ioned for d isso l ut ion of her marriage with 

He lg i .  They had been married 24 years .  

A 

I n  2008 , the parties entered i nto a separation contract .  The parties ag reed 

they were "des i rous of making a fu l l  and fi na l  sett lement, separation , d iv is ion and 

1 We use the parties' fi rst names for clarity ,  mean i ng no d isrespect .  
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No .  83845-8- 1/2 

d isposit ion of the i r  marita l and property rig hts and obl igations by means of th is 

document . "  They ag reed the contract embod ied " in its enti rety the ag reements of 

the parties concern ing the d isposit ion of the i r  p roperty . . .  and a l l  other issues 

between them . "  They ag reed no mod ificat ion of the ag reement sha l l  be va l id 

" un less i n  writi ng . "  They ag reed "each spouse wi l l  execute any deeds ,  b i l ls of sa le ,  

ass ignments ,  prom issory notes , transfers or other instruments and documents 

necessary to complete and effective ly carry out the terms of th is ag reement. " 

Concern ing property d iv is ion , the parties recited they had "acqu i red the 

property set forth in Exh ib its A and B hereof. " (Emphasis om itted . )  The contract 

provided , "The property described i n  Exh ib it A sha l l  be the sole and separate 

property of the wife .  The property set forth i n  Exh ib it B sha l l  be the sole and 

separate property of the husband . "  (Emphasis om itted . )  The contract a l located 

the marita l p roperty to each spouse as the i r  "sole and separate property , free from 

any rig ht ,  c la im ,  t it le or  i nterest" of the other .  The parties warranted to each other 

ne ither had "any rig ht , t it le or  i nterest i n  any property of any k ind or description 

whatsoever, other than as set forth here in . "  Specific  to ret i rement benefits , the 

contract provided , "Both parties warrant that they have no vested or non-vested 

interest in any pension p lan , ret i rement p lan , profit-shar ing p lan or any other 

emp loyee benefit other than those benefits as set forth herein . "  (Emphasis added . )  

The  contract a l located to He lg i  " [a] I I  ret i rement rig hts" accrued to  h im 

th rough employment i ncl ud ing  h is Puget Sound E lectric Workers' (PSEW) 

"pension and ret i rement benefits" (the P lan) , except for a port ion of these benefits 

2 
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a l located to Laur ie .  The a l locat ion to Lau rie was subject to a calcu lat ion approved 

i n  I n  re Marriage of Bu l icek,  59 Wn . App .  630 , 632 , 639 , 800 P .2d 394 ( 1 990) . The 

formu la was as fo l lows : 

½ x Tota l months of x Month ly Benefit at 
Service du ring marriage 
Tota l months of accred ited 
Service at reti rement date 

ret i rement based on elect ing a 
survivor annu ity 

The contract stated , "Al l" r ig hts i n  the P lan were a l located to He lg i  except 

those identified as a l located to Laur ie ,  the ent i rety of Lau rie's a l locat ion was 

subject to the Bu l icek formu la ,  and the contract made no a l locat ion not subject to 

the Bu l icek formu la .  Exh ib it B ,  a l locat ing property to He lg i ,  i ncl uded that " [t] he date 

of separation to be used is 2/1 5/07 . "  Although exh ib it A, a l locat ing property to 

Lau rie ,  omitted th is specific date , exh ib it A, l i ke exh ib it B ,  described the Bu l icek 

formu la by reference to the " [t]ota l months of Service du ring marriage , "  and both 

parties s ig ned the contract in its enti rety . 2 The provis ion a l locati ng a port ion of 

He lg i 's  ret i rement benefits to Lau rie concl udes , "To be d ivided by QDRO to be 

d rafted by husband 's attorney no later than 30 days after entry of the Decree . "  

I n  the term ino logy of the Employee Ret i rement I ncome Secu rity Act of 1 974 

(ER ISA) , Pub .  L. No .  93-406 , 88 Stat . 829 ,  a "domestic re lations order" is "any 

j udgment ,  decree , or  order that concerns 'the provis ion of ch i ld  support ,  a l imony 

payments ,  or marita l property rig hts to a spouse , former spouse , ch i ld , or  other 

dependent of a partic ipant' and is 'made pursuant to a State domestic re lat ions law 

( incl ud i ng a commun ity property law) . ' " Boggs v. Boggs , 520 U . S .  833 ,  846 , 1 1 7 

2 I n  add it ion ,  the 201 1 QDRO that Lau rie d rafted used February 1 5 , 2007 , 
as the end date for her accrua l  of benefits under the Bu l icek formu la .  
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S .  Ct. 1 754 , 1 38 L .  Ed . 2d 45 ( 1 997) (quot ing 29 U . S . C .  § 1 056(d) (3) (B)( i i )) . Such 

an order is "qua l ified" if it "meet[s] certa i n  requ i rements" l isted i n  the statute . � 

(citi ng 29 U . S . C .  § 1 056(d) (3)(C)-(E) ) .  A state court order that is "qua l ified " is 

exempt from ER ISA's provis ions guard i ng aga inst the a l ienat ion of benefits and 

"creates or recogn izes an a lternate payee's rig ht to , or  ass igns to an a lternate 

payee the rig ht to , a port ion of the benefits payable with respect to a partic ipant 

under a p lan . "  � at 846-47 .  I n  Boggs , the court emphas ized the survivi ng spouse 

annu ity and QDRO provis ions strong ly imp l ied that other state- law commun ity 

property c la ims are not consistent with ER ISA, and for that reason and others held 

ER ISA preempted a deceased spouse's Lou is iana law testamentary bequest of 

her i nterest i n  a part ic ipant's p lan benefits . � at 844 , 848 .  

On Apri l 25 ,  2008 , the super ior cou rt entered a d issol ut ion decree that 

i ncorporated the separat ion contract by reference .  The decree awarded each 

spouse as the i r  separate property the property set forth in the separation contract .  

Ne ither party appealed the decree . 

B 

On May 1 3 , 2008 , He lg i 's  attorney sent a proposed QDRO (2008 QDRO) 

to Lau rie's attorney. The proposal made Laurie the "Alternate Payee , "  re iterated 

the Bu l icek formu la  i n  sect ion 4 ,  and prescribed the method of payment sha l l  be 

made i n  the form of a "S ing le Life Annu ity based upon the l ifet ime of the Alternate 

Payee . "  The 2008 QDRO stated that if He lg i  d ied before payments were i n it iated 

under the order ,  "the Alternate Payee sha l l  be treated as the surviv ing spouse of 
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the Partic ipant and sha l l  be entit led to a percentage of the benefits accrued , as 

specified in Section 4 of this Order'-i .e . , pursuant to the Bu l icek formu la .  

(Emphasis added . )  On May 1 2 , 2008 ,  Robert A. Bohrer ,  an attorney representi ng 

the P lan , add ressed a letter to Helg i 's and Lau rie's attorneys stat ing the 2008 

QDRO "compl ies with statutory, regu latory and P lan requ i rements . "  The parties 

never s ig ned the 2008 QDRO.  

I n  20 1 1 ,  Lau rie's attorney sent He lg i ' s  attorney a new d raft QDRO (20 1 1 

QDRO) . It stated it had been prepared by a new attorney now representi ng Laur ie .  

In its open ing parag raph ,  the 20 1 1 QDRO stated , 

He lg i  Gud nason has a property i nterest i n  the ret i rement p lan 
identified i n  sect ion fou r  below. The court awarded a port ion of that 
property i nterest to Lau rie Gud nason i n  sect ion 1 2  of exh ib it A, wh ich 
was attached to and incorporated by reference i nto sect ion 3.2 of the 
DECREE OF D ISSOLUT ION i n  th is proceed ing . The award of that 
i nterest was a part of the overa l l  d iv is ion of the property of the parties . 
The court reserved j u risd ict ion to enter a domestic re lations order to 
govern that property award . Th is document is the domestic re lat ions 
order contemplated by the court .  

I t  inc luded the Bu l icek formu la i n  parag raph 6 a long with other provis ions s im i larly 

found in the 2008 QDRO.  I n  add it ion ,  parag raph 9 stated , "The Partic ipant sha l l  

e lect to rece ive the Part ic ipant's accrued benefit i n  the fo l lowing form : 50% Jo int 

and Survivor Annu ity with the Alternate Payee treated as the survivi ng spouse . "  

Parag raph 1 0  provided that shou ld He lg i  d ie before Lau rie and  before h is annu ity 

start ing date , the Bu l icek formu la  wou ld not be fo l lowed , and i nstead Lau rie wou ld 

be treated as He lg i 's  su rvivi ng spouse "for pu rposes of the preret i rement survivor 

annu ity provis ions of the P lan . "  I n  that scenar io ,  the P lan wou ld pay Lau rie the 
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preret i rement survivor annu ity payable on Helg i 's  accrued benefi t i n  the P lan us ing 

the P lan 's benefit formu la  i n  effect as of the date of He lg i 's  death . Parag raph 1 1  

p rovided that shou ld He lg i  d ie before Lau rie but after He lg i 's  annu ity start ing date , 

the P lan wou ld pay the postret i rement survivor annu ity to Lau rie . 

On Apri l 20 ,  20 1 1 ,  Boh rer add ressed a letter (Boh rer letter) to Lau rie's 

counse l-her new attorney and her orig ina l  attorney. The letter was not add ressed 

to He lg i 's  counse l .  Boh rer stated he had reviewed the 20 1 1 QDRO and when 

entered by the court ,  it wou ld constitute a val id QDRO.  Bohrer concl uded the 

QDRO was capable of being adm in istered , stat ing , "The instruct ions for a l locat ion 

under Parag raph 6 [ i . e . , the Bu l icek formu la] have been supplemented by further 

instructions at Parag raph 9 where in  the Partic ipant elects to obta in  a futu re benefit 

by way of an elect ion for 50% Jo int and Survivor Annu ity with the Alternate Payee 

named as the survivi ng spouse . "  (Emphasis added . )  

He lg i  testified he d id not rece ive the  Boh rer letter i n  20 1 1 .  A PSEW pension 

manager, Mel inda Stokes , testified it was not part of her job to send 

correspondence l i ke the Boh rer letter to plan part ic ipants , but that respons ib i l ity 

fe l l  to the pension attorneys . I n  the superior cou rt ,  Lau rie conceded , " I t  is 

und isputed that the husband d id not see the letter before 2020 when he went to 

the pension office . "  

Lau rie s ig ned the 20 1 1 QDRO on May 29 ,  20 1 1 ,  and  a l l  parties and  the 

court s ig ned the 201 1 QDRO by November 1 0 , 20 1 1 .  
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C 

On February 7 ,  2020 ,  He lg i  app l ied for ret i rement. He lg i  met with Stokes , 

who i nformed h im that the 20 1 1 QDRO designated Lau rie as h is  survivi ng spouse 

and h is new spouse , C laud ia E lsemore ,  whom he had married i n  20 1 6 , cou ld not 

be substituted . Stokes provided He lg i  with a copy of the Bohrer letter . Stokes 

testified that on be i ng i nformed of the i nformat ion i n  PSEW's fi le ,  " [He lg i ]  stated 

that that was not what h is d ivorce said , that-you know, that [Lau rie] was on ly 

awarded a port ion of the benefits earned du ring the marriage . "  

On Apri l 20 ,  2020 , He lg i 's  attorney contacted Lau rie aski ng her  to  s ig n an  

amended QDRO.  He lg i 's  attorney asserted He lg i  had  "ag reed to  g rant you a 

Separate I nterest i n  h is pension where in  he wou ld g ive you 50% of the pension 

earned du ring marriage . "  The P lan obta i ned information from a consu lt ing actuary,  

who exp la i ned that under the 20 1 1 QDRO, if Helg i  d ied before Lau rie she wou ld  

rece ive a port ion of  benefits not based on the benefit earned du ring marriage ,  but 

"based on [He lg i 's] entire benefit. " (Emphasis added . )  On December 1 1 ,  2020,  

th rough her orig i na l  counse l ,  Lau rie refused to ag ree to an amended QDRO,  

stat ing she "wou ld l i ke to  maintain the agreement reached at mediation . "  

(Emphasis added . )  Lau rie quoted the benefit a l locat ion of the separation contract 

i ncorporat ing the Bu l icek formu la ,  and stated her posit ion was " [t] he exact form of 

how the pension shou ld be d ivided was agreed upon and reflected in the 

Separation Contract. " (Emphasis added . )  I n  support of th is posit ion , Lau rie quoted 

the sect ions of the separation contract setti ng forth the Bu l icek formu la .  
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After the parties were unable to reach an ag reement, He lg i  moved to have 

the 20 1 1 QDRO vacated under CR 60(b)(3) and CR 60(b) ( 1 1 ) . I n  support of the 

motion , He lg i  testified , " I had provided Lau rie Gud nason ,  my ex-wife ,  with 50% of 

the benefit earned du ri ng marriage with an ag reed separation date of February 1 5 , 

2007 . "  He lg i  asserted , " I t  was never ag reed that Petitioner Lau rie Gudnason wou ld 

conti nue to rece ive my pension benefits for my years of work after our  separation 

and [d isso lut ion] . "  Helg i testified he s ig ned the 20 1 1 QDRO bel ievi ng its 

i ncorporation of the Bu l icek formu la  referred to the "accrued" benefit as mean ing 

"based on tota l months of  service du ring the marriage on ly . "  I n  h is mot ion to 

vacate , He lg i  argued parag raph 9 of the 20 1 1 QDRO,  as exp la i ned by the Boh rer 

letter, gave Lau rie a benefit that was "very d ifferent from what was written and 

i ntended i n  the parties' Separation Contract . "  Helg i  acknowledged that under the 

Bu l icek formu la  ag reed to in the separation contract ,  Lau rie was sti l l  entit led to 

rece ive "a prorated share" of the jo int and survivor annu ity benefit .  

In response ,  Lau rie now argued there were "two i ncome streams" at issue .  

She argued the "fi rst" of these was the month ly benefit paid d u ring He lg i 's  l ifet ime 

and was d ivided pu rsuant to the Bu l icek formu la .  But she fu rther argued there was 

a "second" income stream consisti ng of a survivor annu ity and "the parties fu rther 

ag reed that the wife wou ld rece ive the survivor annu ity . "  Lau rie presented 

ca lcu lations a l locati ng the enti rety of th is "second" i ncome stream to herself and 

exp l icit ly d issociati ng from it the parties' ag reement to use the Bu l i cek formu la .  

Lau rie argued the fundamenta l pr inc ip le of  contract law that "a party to  a contract 
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which he has vo l u ntari ly s ig ned wi l l  not be heard to declare that he d id not read it 

or  was ignorant of its contents . "  Wash . Fed . Sav. & Loan Ass'n  v. Alsager ,  1 65 

Wn . App .  1 0 , 1 4 , 266 P . 3d 905 (20 1 1 ) . She appl ied th is princ ip le to the 201 1 

QDRO. Lau rie argued , " [T]he husband had ample opportun ity to read and review 

the [20 1 1 ]  QDRO before s ign ing it . "  (Emphasis added . )  On whether the 201 1 

QDRO conformed to the separation contract, Lau rie argued , "With a l l  d ue respect ,  

if [Helg i ]  be l ieves the [20 1 1 ]  QDRO was ' i ncorrectly written '  or  doesn't  conform to 

the Property Sett lement Ag reement that is an error he needs to add ress with h is  

attorney . "  

Lau rie's testimony was that the parties had ag reed to  g ive her the survivor 

benefit i ndependent of the Bu l icek formu la  as part of the original separation 

contract. Lau rie testified , 

We attended med iation to settle our  issues.  We settled a l l  of our  
issues and s ig ned a CR 2A ag reement. My h usband's pension was 
a very important asset. We expressly negotiated that when he reti red 
I wou ld rece ive a month ly benefit based on the Bu l icek formu la  and 
when he d ied I wou ld rece ive the survivor annu ity benefit .  He is 1 1  
years o lder than I am and I fu l ly bel ieved , then and now, that I wi l l  
out l ive h im .  Thus ,  t he  survivor benefit was important and  he ag reed 
to g ive it to me.  

We both then signed a Property Sett lement Ag reement that 
clearly stated I got the month ly benefit based on the Bu l icek formu la  
and when he d ied I wou ld  rece ive the  survivor annu ity benefit .  The 
exact form of how the pension should be d ivided was ag reed upon 
and reflected in the Separation Contract .  

(Emphasis added . )  Lau rie's declaration then recited the sect ions of the separat ion 

contract i ncorporat ing the Bu l icek formu la .  Lau rie fu rther testified the  parties 

"signed' the 201 1 QDRO g iv ing her the survivor annu ity ,  quot ing parag raphs 6 and 
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9 from the 20 1 1 QDRO .  (Emphasis added . )  Lau rie d id not exp l icit ly argue the 

20 1 1 QDRO constituted an express written mod ificat ion of the orig ina l  separation 

contract .  

The super ior cou rt g ranted Helg i 's motion to vacate the 201 1 QDRO ,  under 

both CR 60(b)(3) and 60(b) ( 1 1 ) . The superior cou rt i nd icated the 201 1 QDRO,  as 

i nterpreted by the Bohrer letter, afforded Lau rie benefits "contrary to the marita l 

parties' Separation Contract . "  The super ior cou rt entered a new QDRO (2022 

QDRO) supersed ing the 201 1 QDRO.  The superior cou rt den ied Lau rie's motion 

for reconsideration and motion for an evident iary hearing . I n  denyi ng 

recons ideration , the super ior cou rt exp la i ned , 

The QDRO does not reflect the i ntent of the parties as expressly 
provided in the separation ag reement that conta ins the bargai ned for 
ag reement of the parties . CR  60 balances the pr inc ip les of equ ity 
and fi na l ity .  F i reside Bank v. Aski ns ,  1 95 W[n] .2d 365 , 375 , 460 P . 3d 
1 57 (2020) [(]cit i ng [] Griggs v. Averbeck Realty, I nc . [ , ]  92 Wn .2d 576 , 
58 1 , 599 P .2d 1 289 ( 1 979)[) ] .  Fundamenta l ly ,  a CR 60 proceed ing 
is " [ ' ]equ itab le i n  its character, adm in istered upon equ itable 
pr inc ip les ,  and extended upon equ itab le terms . [ ' ] " [] kl at 375[ 
(quoti ng] Roth v .  Nash , 1 9  W[n] .2d 731 , 738 ,  1 44 P .2d 27 1 ( 1 943) [)] . 
Th is is consistent with a court's " [ ' ] i nherent power to supervise the 
execution of j udgments[ ']" that have prospective effect .  kl at 375[ 
(quoti ng] Pac. Sec. Cos . [v]. Tang lewood , I nc . , 57 W[n . ]App .  8 1 7 ,  
82 1 ,  790 P .2d 643 ( 1 990) [) ] .  The d rafter of the QDRO d id not 
accu rate ly reflect the ag reed to terms of the separat ion contract by 
us ing language that the d rafter, and solely the d rafter, was aware 
that the p lan i nterpreted d ifferently than the terms of the separat ion 
contract .  Contract law does not precl ude a CR 60 motion to vacate 
a j udgment .  The order vacati ng the QDRO does not i nc lude any 
order provis ions regard i ng the separation contract and on ly provides 
that a QDRO consistent with the parties' separation ag reement be 
presented to the unders igned . The parties' separation ag reement 
remains without any mod ificat ion by the order vacat ing the QDRO.  
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The super ior cou rt found "no support i n  the record or separation ag reement that 

the Bu l icek va luat ion ag reed to by the parties inc luded the futu re earn i ngs of a 

subsequent commun ity . "  The super ior cou rt ru led such an award of futu re benefits 

was not awarded by "ag reement of the parties" or "a determ inat ion by a tria l  cou rt . "  

Lau rie appea ls .  

I I  

A tria l  cou rt's decis ion to vacate a judgment is reviewed for a n  abuse of 

d iscretion .  Luckett v. Boei ng Co. , 98 Wn . App .  307,  309 , 989 P .2d 1 1 44 ( 1 999) . 

A tria l  cou rt abuses its d iscret ion if its d iscret ion is man ifestly un reasonable or 

based on untenable g rounds or untenable reasons .  In  re Marriage of L itt lefie ld , 

1 33 Wn .2d 39 ,  46-47 ,  940 P .2d 1 362 ( 1 997) . 

A 

The super ior cou rt conc luded the 20 1 1 QDRO d id not reflect the parties' 

i ntent as estab l ished in  the separation contract .  S im i larly, He lg i  contends "the 

[20 1 1 ]  QDRO d rafted by Lau rie's attorney contravened [the separation contract] , 

and the Boh rer Letter confi rmed as much . "  We ag ree . Further ,  because the 

separation contract was incorporated by the court as its decree , the 20 1 1 QDRO 

add it iona l ly contravened the court's decree . Th is is because the separation 

contract ,  and therefore the decree , unamb iguous ly d iv ide Helg i 's PSEW benefits 

in the manner he u rges .  

We considered an inverse factual scenario i n  I n  re Marriage of Smith , 1 58 

Wn . App .  248 ,  253 ,  24 1 P . 3d 449 (20 1 0) .  There ,  based on a stipu lated decree , 
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the spouse of a partic ipant i n  a pension p lan was awarded " [o]ne-half ( 1 /2) of any 

and al l  r ig hts accrued by v irtue of present, past or  futu re employment of the 

husband incl ud i ng but not l im ited to pension , ret i rement, p rofit sharing , reserve 

vacation ,  s ick leave , i nsurance coverage ,  socia l  secu rity benefits and the l i ke for 

the length of the marriage . "  � (emphasis added) (alterat ion i n  orig ina l ) . When 

the partic ipant reti red 1 0  years later , at the request of h is former spouse, the court 

entered a domestic re lations order d ivid ing the part ic ipant's "month ly pens ion 

payment . " � The order l im ited the former spouse to a ha lf i nterest based on the 

fract ion of the number of months of marriage d ivided by the number of months the 

partic ipant worked-i .e . , the Bu l icek formu la-and app l ied the formu la  to the 

part icipant's enti re benefit at ret i rement. � The part icipant in Sm ith chal lenged 

the order ,  argu i ng his former spouse's share shou ld have been red uced to account 

for t ime they l ived i n  a noncommun ity property state , benefits earned in  l ieu of 

Social Secu rity ,  and salary i ncreases after separation .  � The partic ipant asserted 

the decree's award of rig hts accrued by vi rtue of futu re employment was 

incons istent with provis ions l im iti ng h is  spouse's proport ional share "for  the length 

of the marriage" and award ing h im  property acqu i red after separat ion . � at 257 . 

As a resu lt ,  the partic ipant argued ,  the decree was ambiguous and amenable to 

extri ns ic evidence he contended showed the order d id  not correctly d iv ide h is  

pension benefits . � 

We started our  ana lys is from the pr inc ip le that " [a] property sett lement 

ag reement i ncorporated i nto a d isso l ut ion decree that was not appealed cannot be 
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later mod ified un less the court fi nds the existence of cond itions that j ustify the 

reopen i ng of a j udgment . " � at 256 (citi ng Byrne v .  Ackerl und , 1 08 Wn .2d 445 ,  

453 ,  739  P .2d 1 1 38 ( 1 987) ) .  I t  was i n  recogn it ion of th is pr inc ip le that t he  p lan 

partic ipant i n  Sm ith ins isted he was not cha l leng ing the decree , but argu ing on ly 

that the subsequent order m is i nterpreted the a l leged ly ambiguous decree . � 

Because a decree that was not appealed can be mod ified based on on ly cond itions 

justify ing the reopen ing of a judgment, i n  Sm ith we looked to the decree , rejected 

the p lan partici pant's assert ion that the decree was ambiguous ,  and rejected h is 

chal lenge to the domestic re lations order because it "p roperly i nterpreted the 

decree's award of reti rement benefits . . .  as wel l  as Wash i ngton law. "  � at 258 .  

In  I n  re Marriage of Lee , 1 76 Wn . App .  678,  690 ,  3 1 0 P . 3d 845 (20 1 3) ,  a lso ,  we 

affi rmed a tria l  cou rt's entry of a QDRO that fo l lowed the separation contract ,  rather 

than one party's later stated i ntent . 

Lau rie does not cha l lenge the 2008 decree , and we app ly the same 

pr inc ip les as Lee . The separation contract was authorized by RCW 26 .09 .070 .  

Lee , 1 76 Wn . App .  at 689 .  We review the language of a d isso lut ion decree de 

nova . � at 688 . When an ag reement is i ncorporated i n  a d isso l ut ion decree , the 

court must ascerta in  the parties' i ntent at the t ime of the ag reement. � A 

separation contract i ncorporated by reference is "merged i nto the decree . "  I n  re 

Marriage of Yearout ,  41 Wn . App .  897 , 900 , 707 P .2d 1 367 ( 1 985) . "When a 

property sett lement is approved by a [d isso lut ion] decree , the rig hts of the parties 

rest upon the decree . "  Aetna Life I ns .  Co. v .  Wadsworth , 36 Wn . App .  365 , 368 ,  
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675 P .2d 604 , reversed on other grounds ,  1 02 Wn .2d 652 , 689 P .2d 46 ( 1 984) . 

"The provis ions as to property d isposit ion may not be revoked or mod ified , u n less 

the court fi nds the existence of cond it ions that j ustify the reopen ing of a j udgment . " 

RCW 26 . 09 . 1 70 ( 1 ) ;  see also M i l l he is ler v. M i l l he is ler ,  43 Wn .2d 282 , 283 ,  288-89 , 

26 1 P . 2d 69 ( 1 953) . We have app l ied precl us ion princ ip les when parties have 

sought to avo id provis ions of a separat ion contract incorporated i nto a decree . 

Ke l ly-Hansen v. Ke l ly-Hansen ,  87 Wn . App .  320 ,  334 ,  94 1 P . 2d 1 1 08 ( 1 997) . 

" I f  the language is clear and unambiguous ,  the cou rt must enforce the 

contract as written ;  it may not mod ify the contract or  create ambigu ity where none 

exists . "  Leh rer v.  State, Dep't of Soc.  & Health Servs . , 1 0 1 Wn . App .  509 ,  5 1 5- 1 6 ,  

5 P . 3d 722 (2000) . If the decree were ambiguous ,  we wou ld determ i ne its mean ing 

as a matter of  law us ing genera l  ru les of  construct ion app l icable to  statutes, 

contracts , and other writi ngs . In re Marriage of G im lett , 95 Wn .2d 699, 704-05 ,  

629  P .2d 450  ( 1 98 1 ) .  We wou ld " 'cons ider the contract as  a whole ,  t he  subject 

matter and objective of the contract ,  a l l  the c i rcumstances surround ing the making 

of the contract ,  the subsequent acts and conduct of the parties to the contract ,  and 

the reasonableness of the respective i nterpretat ions advocated by the parties . '  " 

Parad ise Orchards Gen . P 'sh ip v. Feari ng , 1 22 Wn . App .  507 , 5 1 6 , 94 P . 3d 372 

(2004) ( i nternal quotat ion marks om itted) (quoti ng Berg v .  H udesman , 1 1 5 Wn .2d 

657 , 667 , 801  P .2d 222 ( 1 990) ) .  Extri ns ic evidence cou ld be considered "to help 

the fact fi nder i nterpret a contract term and determ i ne the contract ing parties ' 

i ntent, " but not "to show i ntent ion i ndependent of the contract . "  Brogan & Anensen 
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LLC v. Lamph iear, 1 65 Wn .2d 773,  775-76 , 202 P . 3d 960 (2009) . " [T]he subjective 

i ntent of the parties is genera l ly i rre levant if the i ntent can be determ ined from the 

actual  words used . "  I d .  at 776 . 

Lau rie argues the separat ion contract was ambiguous because it d id not 

specify how it wou ld  treat what Lau rie on appeal ca l ls  the "second" i ncome stream 

consisti ng of the survivor benefit . 3 But it d id not need to . The separat ion contract 

gave He lg i  as h is  separate property "[a] I I " reti rement rig hts i n  the p lan , except for 

that port ion identified as go ing to Lau rie .  After a l locat ing to He lg i  " [a] I I "  rig hts i n  the 

PSEW plan , the separat ion contract says "except that [Lau rie] sha l l  rece ive : The 

fo l lowing ret i rement benefits from [the] p lan . "  Lau rie's a l locat ion m i rrors th is 

language ,  i nd icati ng she rece ives as her own separate property " [t] he fo l lowing 

ret i rement benefits from [the] p lan . "  Each a l locat ion identical ly sets out the Bu l icek 

formu la ,  and appl ies it embraci ng ly to He lg i 's  "Month ly Benefit at ret i rement based 

upon elect ing a survivor annu ity . "  Far from leav ing open the question whether 

3 Lau rie has taken th ree d ifferent ,  i ncons istent posit ions on how and when 
she says she was a l located the enti rety of the survivor benefit i ndependent of the 
Bu l icek formu la .  Before He lg i  fi led h is CR 60 motion , Lau rie argued that the 
separation contract d i rected the al locat ion of benefits as set forth in the then 
govern ing 20 1 1 QDRO,  argu ing she  wished to  "mai nta in  the ag reement reached 
at med iat ion" and that the separation contract specified the "exact form" of the 
benefits she shou ld rece ive . Then ,  in response to He lg i 's  mot ion to vacate the 
20 1 1 QDRO,  Lau rie contrad icted th is by argu ing i n  her motion papers ,  though not 
i n  her declaration , the parties "fu rther" ag reed she wou ld  rece ive the survivor 
benefits , treati ng the 20 1 1 QDRO itself as the contro l l i ng  contract ,  and tacitly 
conced ing it a ltered the orig i na l  separation contract when her on ly response to the 
evident d isparity was to argue that issue lay between He lg i  and h is attorney. 
F ina l ly ,  on appeal , Lau rie contrad icts both of those contentions ,  argu i ng for the fi rst 
t ime that the separation contract was ambiguous ,  and the 20 1 1 QDRO was a 
necessary clarificat ion of the parties' i ntent . Lau rie never analyzes the language 
of the separation contract ,  let alone po int to anyth ing i n  it that a l locates to her a ny 
share of He lg i 's  PSEW pension other than pursuant to the Bu l icek formu la .  
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Lau rie's a l locat ion based on the Bu l icek formu la  covered benefits payable i n  

He lg i 's  l ifet ime and  survivor benefits , t he  separat ion contract expressly references 

"a survivor annu ity" in the formu la .  

The separation contract's language that th is a l locat ion was " [t]o be d ivided 

by QDRO , "  does not confound the a l locat ion to Lau rie governed exclus ive ly by the 

Bu l icek formu la .  Wash i ngton law recogn izes the va l id ity of the separat ion contract, 

but the state-law contract was not effective by itself under ER ISA's ant i-a l ienation 

provis ions to effectuate its d iv is ion of the PSEW benefit i n  the absence of an 

ER ISA-compl iant QDRO. See Boggs , 520 U . S .  at 846-48 .  The most 

stra ightforward read i ng of the requ i rement that the ret i rement benefits were to be 

d ivided by QDRO is that the parties wou ld use a compl iant QDRO to effectuate the 

property d iv is ion on wh ich they had j ust ag reed with b i nd i ng effect under state law. 

Two other provis ions of the separation contract support th is read ing d i rectly. One ,  

the parties ag reed they had no ret i rement benefits "other than those benefits as 

set forth herei n , "  an ag reement d i rectly contrad ict ing Lau rie's argument that there 

remained a property d iv is ion to ag ree on i n  a fu rther arrangement. And two , the 

parties ag reed they wou ld "each . . .  execute any . . .  i nstruments and documents 

necessary to complete and effective ly carry out the terms of th is ag reement . "  Th is 

acknowledges the need for " i nstruments and documents" to carry out the parties' 

ag reements and describes the operation of a QDRO in do ing so. As in Sm ith , the 

decree's unambiguous d isposit ion of He lg i 's  PSEW reti rement benefits "cannot be 
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later mod ified " absent cond itions j ustifying reopen ing a j udgment .  1 58 Wn . App .  

at 256 . 

Other provis ions of the separation contract contrad ict Lau rie's argument 

that the parties i ntended to make a fu rther d istribut ion or leave any issues for 

fu rther d iscuss ion . They ag reed the separation contract was i ntended as a "fu l l  

and  fi na l  sett lement . "  They ag reed i t  embod ied " i n  its enti rety the ag reements of 

the parties concern ing the d isposit ion of the i r  p roperty . . .  and a l l  other issues 

between them . "  The separation contract i nc luded mutual warranties that neither 

party had any property other than as set forth i n  the ag reement . As fu rther context , 

the a l locat ion of pension benefits under Bu l icek is estab l ished as a fa i r  a l location . 

I n  re Marriage of Rockwe l l ,  1 4 1  Wn . App .  235 ,  253-54 , 1 70 P . 3d 572 (2007) .  

Lau rie poi nts to no s im i lar  body of case law backi ng an a l locat ion g ranti ng her what 

the superior cou rt viewed as a g rant of futu re commun ity assets . Lau rie does not 

po int to any extri ns ic evidence other than her declaration ind icati ng her own i ntent, 

but "a party's un i latera l or subjective i ntent as to contract 's mean ing"  is not 

re levant. Hearst Commc' ns ,  I nc .  v. Seattle Times Co. , 1 54 Wn .2d 493 ,  503 ,  1 1 5 

P . 3d 262 (2005) . The separat ion contract d iscloses an unambiguous i ntent to 

d istribute the enti rety of the marita l p roperty . That d istribut ion g ranted to He lg i  a l l  

r ig hts i n  the PSEW plan , except for a port ion g ranted to  Lau rie governed by the 

Bu l icek formu la .  

Lau rie a lternate ly argues that the 20 1 1 QDRO shou ld  be viewed as a new 

contract g ranti ng her rig hts i n  the PSEW pension .  Even assum ing the parties 
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cou ld mod ify a property d isposit ion ordered by the court i n  such manner ,  the 

c i rcumstances sti l l  do not support th is argument .  The 20 1 1 QDRO stated it was 

i ntended to govern "that property award" wh ich the tria l  cou rt had a l ready made i n  

t he  decree , and  that i t  constituted the order "contemplated by  the  court . "  I t  

i ncorporated the Bu l icek formu la  to  d iv ide He lg i 's  "month ly benefit . "  The  orig ina l  

separation contract app l ied that formu la  to He lg i ' s  "Monthly Benefit at  reti rement 

based on electi ng a survivor annu ity , "  whereas the 201 1 QDRO separate ly 

provided He lg i  "sha l l  elect" to rece ive h is "accrued benefit" in the "form" of a jo int 

and survivor annu ity "with the Alternate Payee treated as the survivi ng spouse . "  

The 20 1 1 QDRO was ambiguous i n  that i t  stated i t  was i ntended to carry ou t  the 

i ntent of the decree , but the P lan 's i nterpretat ion s igna led a d ifferent resu lt .  Having 

the Boh rer letter, Lau rie was aware of the d iscrepancy. As the superior cou rt ru led , 

"The d rafter of the [20 1 1 ]  QDRO [Lau rie] d id not accu rate ly reflect the ag reed to 

terms of the separation contract by us ing language that the d rafter, and solely the 

d rafter, was aware that the plan i nterpreted d ifferently than the terms of the 

separation contract . "  This supports constru ing the ambigu ity in the 20 1 1 QDRO 

aga inst Lau rie as the d rafter. Cron in  v. Cent. Va l ley Sch . D ist. , 23 Wn . App .  2d 

7 1 4 , 756 , 520 P . 3d 999 (2022) . 

The super ior cou rt based its ru l i ng  i n  part on an ana lys is of ER ISA's 

protect ions for spousal rig hts ,  and the parties d isag ree on whether the i r  respective 

QDROs vio late that law. ER ISA does not determ i ne the parties' state law property 

d isposit ion . It is und isputed any of the orders at issue-Helg i 's  proposed 2008 
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QDRO,  the 20 1 1 QDRO ,  and the 2022 QDRO-would have been acceptable to 

the P lan and , accord i ng to the P lan , cou ld be imp lemented consistent with ER ISA. 

The parties re ly on Carmona v.  Carmona ,  603 F . 3d 1 04 1 , 1 057-59 (9th C i r . 20 1 0) , 

which held a state court cou ld not, even th rough a QDRO,  reass ign a survivor 

annu ity payment after the accrued benefit had vested and been red uced to an 

annu ity fo l lowing the partic ipant's ret i rement and death . At the time of the superior 

cou rt ru l i ng  under review, He lg i  had ne ither reti red nor d ied ,  and h is accrued 

benefit had not been reduced to an annu ity actuaria l ly based on h is ,  Lau rie's ,  or 

C laud ia 's l ifet ime.  Carmona is i napp l icab le .  To the extent of the P lan 's 

representat ions ,  ER ISA wou ld permit a property d isposit ion i n  th is case either 

accord ing to the orig ina l  separation contract and decree or accord i ng to the 201 1 

QDRO.  The on ly question , therefore , is which of those d isposit ions is appropriate ly 

enforced as a matter of Wash i ngton law. We fi nd no abuse of d iscret ion in the 

superior cou rt's ru l i ng it was the former. 

B 

The court may re l ieve a party from a fi na l  j udgment for "[a]ny other reason 

justify ing re l ief from the operation of the j udgment. " CR 60(b) ( 1 1 ) . This ru le shou ld 

be confined to situations i nvo lvi ng extraord inary ci rcumstances not covered by any 

other section of the ru le . Gustafson v .  Gustafson ,  54 Wn . App .  66 ,  75, 772 P .2d 

1 03 1  ( 1 989) . For the fi rst time on appea l ,  Lau rie argues the super ior cou rt erred 

by re lyi ng on CR 60(b) ( 1 1 )  on the g round that if He lg i  be l ieved Lau rie engaged i n  

m iscond uct by  fa i l i ng to d isclose the  Boh rer letter, he needed to seek re l ief under 
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CR 60(b)(4) . Because Lau rie d id not make th is argument before the super ior cou rt ,  

we decl ine to add ress th is c la imed error under RAP 2 .4(a) . Roberson v. Perez , 

1 56 Wn .2d 33 ,  39 ,  1 23 P . 3d 844 (2005) . 

He lg i  re l ies on the fact Lau rie never provided a copy of the Boh rer letter to 

He lg i  or h is attorney. The super ior cou rt found ,  " I t  is extraord i nary that neither 

[Bohrer] nor the [Plan] p rovided a copy of the 20 1 1 letter to He lg i  Gud nason .  It is 

fu rther extraord i nary d ue to the fid uciary ob l igation and a duty of good fa ith and 

fa i r  dea l i ng  owed under In re Marriage of S ievers , 78 Wn . App .  287 , 3 1 1 [ ,  897 P .2d 

388] ( 1 995) . "  In S ievers , we held a party to a property sett lement ag reement owes 

a fid uciary ob l igation and duty of good fa ith and fa i r  dea l i ng  to attempt to d raft 

formal  contract language that wi l l  honor that ag reement. � We fu rther held any 

de l iberate effort to d raft language i ntended to subvert the ag reement is a breach 

of the fiduciary ob l igations of marriage and a vio lat ion of the duties of good fa ith 

and fa i r  dea l i ng . � 

"Spouses owe each other 'the h ig hest fid uciary duties . '  " I n  re Marriage of 

Lutz ,  74 Wn . App .  356 , 369 , 873 P .2d 566 ( 1 994) (quoti ng Peters v .  Ska lman , 27 

Wn . App .  247 , 25 1 , 6 1 7 P .2d 448 ( 1 980)) . Spouses owe a d uty to one another not 

on ly to enter i nto ag reements i n  good fa ith but a lso to deal with each other fa i rly 

so that each may obta in  the benefit of the other's performance .  I n  re Marriage of 

Sanchez, 33 Wn . App .  2 1 5 ,  2 1 7- 1 8 ,  654 P .2d 702 ( 1 982) . This d uty does not 

cease du ring d isso l ution .  � at 2 1 8 . Th is cou rt has previously expressed 

skeptic ism of negotiat ions unaccompan ied by fu l l  d isclosure of mater ia l  facts i n  
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d isso l ution ,  observi ng , "The trend has been toward requ i ring a d uty to d isclose i n  

commercia l  transactions ,  even though there i s  an absence of a fid uciary 

re lationsh ip ,  particularly if one of the parties has superior knowledge of business 

affairs . "  Seals v. Sea ls ,  22 Wn . App .  652 , 655-56 , 590 P .2d 1 30 1  ( 1 979) 

(emphasis added) .  

I n  Barr v .  MacGugan , t he  court held an attorney suffering from severe 

cl i n ical depress ion i nterfering with h is ab i l ity to comp ly with a court order 

constituted an extraord i nary c i rcumstance under CR 60(b) ( 1 1 ) .  1 1 9 Wn . App .  43 ,  

45 ,  48 ,  78 P . 3d 660 (2003) . The p la i ntiff's attorney fa i led to  respond to  the 

defendant's d iscovery requests , and then fa i led to comp ly with an order compe l l i ng 

d iscovery responses . � at 45 .  The p la i ntiff had retu rned d raft responses to 

d iscovery requests to her attorney and left mu lt ip le phone messages at h is office , 

but she never rece ived any response . � On the defendant's motion , the tria l  

cou rt d ism issed the p la i ntiff's lawsu it with prejud ice .  � The p la i ntiff successfu l ly 

moved to vacate the order of d ism issal after learn ing her attorney had been 

suffering from severe cl i n ical depress ion . � Barr upheld the vacatu r , reason i ng 

the i rregu larit ies that affected the tria l  cou rt proceed i ngs "were enti rely outs ide the 

contro l  of the p la i ntiff, the defendant, and the court. " � at 48 .  Barr noted the 

p la i ntiff d i l igently provided i nformat ion to her attorney and made fo l low-up i nqu i ries , 

but th rough no fau lt of her own was unaware of her attorney's d isab i l ity ,  and the 

defendant did not show with any specificity how he wou ld  be prejud iced by 

re instatement. � 
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In Topl iff v .  Ch icago I nsurance Company, the court held the fa i l u re of 

process to be forwarded to the defendant constituted an extraord i nary 

c i rcumstance justify ing re l ief to vacate a defau lt j udgment under CR 60(b) ( 1 1 ) . 1 30 

Wn . App .  301 , 307 , 1 22 P . 3d 922 (2005) . The p la i ntiffs properly served the 

defendant i nsurance company, but the insurance comm iss ioner neg lected to notify 

the defendant by forward ing process . kl at 305 .  The insurance comm issioner's 

fa i l u re deprived the defendant of the opportun ity to respond to the lawsu it .  kl The 

tria l  cou rt entered a defau lt j udgment for over $2 m i l l ion , but later vacated the 

defau lt judgment under CR 60(b) ( 1 1 ) . kl at 304 . Topl iff affi rmed the order 

vacat ing the defau lt j udgment ,  reason i ng the insurance comm issioner's 

inexcusable neg lect j ustified re l ief under CR 60(b) ( 1 1 ) . kl at 306.  

S ievers , Barr, and Topl iff share commonal it ies with this case . The open ing  

parag raph of  the 20 1 1 QDRO recited that the court had a l ready "awarded" an 

i nterest i n  the P lan to Laurie i n  its decree , the court reserved j u risd ict ion to enter 

an order govern i ng "that property award , "  and " [t] h is document" is the order  

"contemplated by  the  court . "  The 20 1 1 QDRO went on to i ncorporate the  Bu l icek 

formu la .  Contrary to Lau rie's arguments in th is cou rt ,  the 201 1 QDRO stated on 

its face that it was i ntended to imp lement the award the cou rt had already made ,  

and as d iscussed above , the cou rt had no authority apart from the power to  reopen 

j udgments to mod ify that award . We do not equate Lau rie's conduct to the 

i ntentiona l  concealment of marita l property at issue i n  S ievers . But compared to 

He lg i ,  Lau rie had "super ior knowledge , "  Sea ls ,  22 Wn . App .  at 656 , at the t ime of 
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the entry of the 20 1 1 QDRO,  and th is proced ural  anomaly is a factor support ing a 

conc lus ion of extraord i nary c i rcumstances . 

He lg i  b rought the error of the 201 1 QDRO to the parties' and the court's 

attent ion before any benefits were paid from the P lan . The super ior cou rt's order ,  

as i n  Barr, g ranted prospective re l ief on ly. And as i n  Topl iff, the superior cou rt 

reasonably found the fa i l u re of the pension attorneys to send the i r  own p lan 

partic ipant the Boh rer letter supported extraord inary ci rcumstances . Lau rie argues 

that the P lan 's neg lect to send the letter to Helg i was not her fau lt .  But that is not 

the i nqu i ry .  I t remains a ci rcumstance worki ng a hardsh ip  on Helg i  that was 

"enti rely outs ide the contro l  of the p la i nt iff, the defendant ,  and the court . "  Barr, 1 1 9 

Wn . App .  at 48 .  The superior cou rt d id not abuse its d iscret ion i n  concl ud ing th is 

case presents a un ique comb inat ion of extraord inary c i rcumstances bri ng i ng it i nto 

the scope of CR 60(b) ( 1 1 ) . Because we conclude re l ief was appropriate under 

that ru le ,  we do not reach any other issues. 

Affi rmed . 

WE CONCUR:  
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No .  83845-8- 1 I n  the Matter of the Marriage of Gudnason 

DIAZ , J. (d issenting) - I ag ree with the majority that th is matter is 

fundamenta l ly an issue of contract i nterpretat ion , and that the Gudnasons' 2008 

property sett lement ag reement (PSA) and the s ig ned 201 1 qua l ified domestic 

re lations order (QORO or ORO) are unambiguous .  However, I respectfu l ly 

d isag ree with the i r  concl us ion that the proper i nterpretat ion of those documents 

favors Helg i Gud nason . 1 The PSA was s i lent about who the su rvivor/payee of 

He lg i 's  death benefits was , and expressly deferred the fi na l  "d ivis ion" of He lg i 's  

pens ion benefits to a futu re instrument to be executed by the parties , wh ich wou ld 

"complete" the reso l ut ion of the i r  d issol ut ion . The ORO is that i nstrument ,  and it 

clearly states that Lau ri shou ld be treated as the survivi ng spouse of h is  death 

benefits . Our  ana lys is shou ld end there .  

I fu rther respectfu l ly d isag ree with the  majority's conc lus ion that Lau ri 's  

fa i l u re to forward to He lg i  the qua l ify ing "Bohrer" letter , which merely re iterated 

verbat im language from the ORO and was ava i lab le to He lg i  for years , constitutes 

exceptiona l  c i rcumstances under CR 60(b) ( 1 1 ) .  

F ina l ly ,  I write separate ly because I am concerned that ,  under the majority's 

reason ing , any QORO may be reopened and vacated s imply because an unhappy 

l it igant belated ly preva i ls on an a lternate i nterpretat ion of a PSA and needs on ly to 

1 Because the parties share a last name, we wi l l  refer to them by the i r  fi rst names 
for clarity .  No d isrespect is i ntended . 
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poi nt ,  even many years later , to a m i nor m i n ister ia l  "anomaly" occu rri ng i n  a heavi ly 

negotiated , unhu rried , non-coercive reso l ut ion . Majority at 22 . 

For these reasons ,  I respectfu l ly d issent. 

I .  ANALYS IS  

A. Supplementa l Statement of the Standard of Review 

We review a tria l  cou rt's decis ion to vacate a j udgement for abuse of 

d iscretion .  Mor in v .  Burris ,  1 60 Wn .2d 745 ,  753 , 1 6 1  P . 3d 956 (2007) . A tria l  cou rt 

abuses its d iscret ion whenever it "bases its ru l i ng  on an erroneous view of the law. "  

G i ldon v .  S imon Prop. Grp . ,  I nc . , 1 58 Wn .2d 483 , 494 ,  1 45 P . 3d 1 1 96 (2006) . The 

i nterpretat ion of contractual  language used in a ORO or marriage d isso l ut ion 

decree is a question of law and therefore subject to de novo review. In re Marriage 

of Sm ith , 1 58 Wn . App .  248 , 255-56 , 24 1 P . 3d 449 (20 1 0) .  

B .  Supplementa l Statement of General  Princip les of Contract I nterpretat ion 

When parties d ispute the mean ing of an ag reement i ncorporated by a 

d isso l ut ion decree , "the court must ascerta i n  and effectuate the i r  i ntent at the t ime 

they formed the ag reement . "  Boisen v .  Bu rgess , 87 Wn . App .  9 1 2 ,  920 ,  943 P .2d 

682 ( 1 997) . "The i ntent of the parties is determ ined by examin i ng the i r  objective 

man ifestat ions ,  i ncl ud ing both the written ag reement and the context with i n  which 

it was executed . "  kl We interpret contracts i n  a manner that wi l l  not render 

provis ions of the contract mean ing less . GMAC v. Everett Chevrolet. I nc . , 1 79 Wn . 

App .  1 26 , 1 35 , 3 1 7  P . 3d 1 074 (20 1 4) .  

When a n  instrument i s  " [c] lear and unambiguous" i t  wi l l  b e  enforced as 

written .  Grey v.  Leach , 1 58 Wn . App .  837 ,  850 , 244 P . 3d 970 (20 1 0) .  '"A contract 
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provis ion is ambiguous when its terms are uncerta in  or  when its terms are capable 

of be ing understood as havi ng more than one mean i ng . "' Mart inez v .  M i l ler I ndus . ,  

I nc . ,  94 Wn . App .  935 , 944 , 974 P .2d 1 26 1  ( 1 999) (quoti ng Mayer v.  P ierce County 

Med . Bu reau ,  8 0  Wn . App .  4 1 6 , 42 1 , 909 P .2d 1 323 ( 1 995) ) .  But ,  "amb igu ity wi l l  

not be  read into a contract where i t  can reasonably be  avo ided . "  McGary v .  

Westlake l nv' rs ,  99 Wn .2d 280 , 285 ,  66 1 P .2d 971  ( 1 983) . When clauses appear 

to confl ict ,  our aim is to harmon ize them i n  order to g ive effect to al l  provis ions in 

the contract .  N ish ikawa v.  U . S .  Eagle H igh ,  LLC , 1 38 Wn . App .  84 1 , 849 ,  1 58 P . 3d 

1 265 (2007) . 

As to fu rther pr inc ip les of i nterpret ing a contract ,  we g ive words the i r  

"ord i nary,  usua l , and  popu lar  mean ing . "  Hearst Commc' ns, I nc .  v .  Seattle Times 

Co. , 1 54 Wn .2d 493,  504 , 1 1 5 P . 3d 262 (2005) . Where a contract conta ins 

confl ict ing genera l  and specific provis ions , "specific statements control over the 

more genera l  p rovis ion[s] . "  Sm ith , 1 58 Wn . App .  at  258 .  

When parties execute mu lt ip le instruments together ,  we construe them 

together. In re Estates of Wah l ,  99 Wn .2d 828 , 83 1 , 664 P .2d 1 250 ( 1 983) . 

"Genera l ly ,  when two contracts are i n  confl ict ,  the lega l  effect of a subsequent 

contract made by the same parties and coveri ng the same subject matter, but 

conta in ing  i ncons istent terms ,  ' is to resci nd the earl ier contract. I t becomes a 

substitute therefor ,  and is the on ly ag reement between the parties upon the 

subject . "' H igg ins v .  Stafford ,  1 23 Wn .2d 1 60 ,  1 65-66 , 866 P .2d 31 ( 1 994) (quoti ng 
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Bader v.  Moore B ldg .  Co . , 94 Wash .  22 1 , 224 , 1 62 P .  8 ( 1 9 1 7)) . 

C .  D iscuss ion 

1 .  The PSA and ORO can and shou ld be read harmon iously 

We start from the fundamenta l p rinc ip le that "a party to a contract which he 

has vo l u ntari ly s igned wi l l  not be heard to declare that he d id  not read it ,  or  was 

ignorant of its contents . "  Nat' I Bank of Wash .  v. Equ ity l nv' rs ,  8 1  Wn .2d 886 , 9 1 2 , 

506 P .2d 20 ( 1 973) . Here ,  the parties s ig ned both the PSA (wh ich the court 

i ncorporated by reference i nto a d isso l ut ion decree) and the ORO.  

The majority i nterprets the two documents such that the ORO contravenes 

or is otherwise i ncons istent with the i ntent of the PSA and , on that bas is ,  sets the 

ORO as ide .  Majority at 1 1 .  The majority has concl uded that the ORO mod ifies the 

decree , which , u nder its read ing of Sm ith , is not perm itted . kl_ at 1 2- 1 3 .  

I wou ld instead harmon ize the two i nstruments by g iv ing force to language 

i n  the PSA that anticipates work "to be" done by a futu re i nstrument to "complete" 

the i r  ag reement. 

Specifica l ly ,  the PSA expressly states that the pension was " [t]o be d ivided 

by QDRO . "  This prospective language , in the futu re tense , i nd icates that a fu rther 

instrument ,  to be d rafted in the futu re ,  wou ld "d ivide" the pens ion . "D ivide" 

ord i nari ly means "to separate i nto parts or  portions and g ive out in shares . "  

WEBSTER'S TH IRD NEW I NTERNATIONAL D ICTIONARY 663 (2002) ; I n  re Estate of 

G i l lespie ,  1 2  Wn . App .  2d 1 54 ,  1 68 ,  456 P . 3d 1 2 1 0 (2020) (an undefined , 

nontechn ical term may be determ ined from a standard Eng l ish d i ct ionary) . G iv ing 

th is provis ion its ord i nary mean ing , the PSA man ifests the Gudnasons' i ntention to 

4 

AP P E N D IX 

027 

brianzuanich
Highlight



No .  83845-8- 1/5 (DIAZ , J . ,  d issenti ng) 

defer the fi na l  "separation"  or  a l locat ion of the pension to the ORO.  

The PSA fu rther i nd icates that the Gudnasons d id  not i ntend for i t  to  serve 

as a complete and fi na l  memoria l izat ion of the i r  ag reement. The Gudnasons 

ag reed i n  the PSA to "each . . .  execute any . . .  i nstruments and documents 

necessary to complete and effectively carry out the terms of th is ag reement . " 

(Emphasis added . )  "Comp lete" means "to make who le ,  enti re ,  or perfect . "  

WEBSTER'S TH IRD NEW I NTERNATIONAL D ICTIONARY 465 (2002) . On its face , the PSA 

thus acknowledges the fact that the parties had left some terms of the i r  ag reement 

i ncomp lete , and ob l igated the Gud nasons to execute fu rther instruments to 

comp lete it ,  i . e . , the ORO.  

Furthermore ,  sect ion five i n  Exh ib it B of the PSA beg i ns with genera l  

language award i ng "a l l  ret i rement rig hts" to Helg i ,  "except that [Lau rie] sha l l  

rece ive : The fo l lowing ret i rement benefits from . . .  [the] p lan . "  The PSA then lays 

out a formu la  to ca lcu late He lg i 's  "Month ly Benefit at ret i rement based upon 

electi ng a survivor annu ity" and concludes with the " [t]o be d iv ided" language . .!Q..; 

see also In re Marriage of Bu l icek,  59 Wn . App .  630 , 637,  800 P .2d 394 ( 1 990) 

(estab l ish ing the formu la  as one of many fa i r  d iv is ions of pension benefits) . And it 

is at th is po int that the majority and I d iverge .  

There is no survivor benefit formu la identified and no su rvivor/payee 

identified either. Counsel for He lg i  conceded as much . Wash . Ct. of Appeals oral  

argument ,  In re Marriage of Gudnason ,  No .  83845-8- 1 (Apr .  20 ,  2023) , at 14 m in . ,  

2 2  sec. , th rough 1 5  m in . ,  v ideo record i ng by TVW, Wash ington State's Pub l ic  

Affai rs Network, https ://tvw.org/video/d ivis ion- 1 -court-of-appeals-202304 1 26 1 . I n  
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other words ,  the d iv is ion of the survivor benefit (both the formu la  and the rec ip ient) 

i n  the 20 1 1 ORO does not contrad ict the PSA because the PSA does not a l locate 

any survivor benefit to any party or non-party . There is noth ing to contrad ict .  

Moreover, when parties execute mu lt ip le i nstruments together, we must 

construe them together. Wah l ,  99 Wn .2d at 83 1 . Here ,  when the parties fi led the i r  

ORO with the court over 1 0  years ago ,  they referenced the d issol ut ion decree and 

attached the incorporated PSA. Th is fact provides c lear d i rect ion to th is cou rt to 

construe the i r  i ntent by consider ing the enti re package the tria l  cou rt b lessed . On ly 

by i nterpret ing the PSA as leavi ng the survivor benefit undefi ned (both the formu la  

and the benefic iary) can th is cou rt "harmon ious ly" construe the PSA and ORO 

together and g ive fu l l  force to both instruments as executed by the parties . 

N ish ikawa , 1 38 Wn . App .  at 849 .  

I n  sett ing aside the 201 1 QORO ,  the majority posits an i nterpretat ion of the 

PSA that confl icts with var ious standard pr inc ip les of contract i nterpretat ion . 

F i rst, the majority's i nterpretat ion re l ies on the general  language i n  the PSA 

g iv ing He lg i  '"[a] I I '  r ig hts i n  the PSEW plan . "  Majority at 1 5 . S im i larly, the majority 

poi nts to boi lerplate language that the PSA was i ntended as a " 'fu l l  and fi na l  

sett lement"' and "embod ied ' in  its ent i rety the ag reements of the parties concern ing 

the d isposit ion of  the i r  property . . .  and a l l  other issues between them . "' !.Q.. at 1 6 . 

But fo l lowing Sm ith , the specific provis ion d ivid ing the pension benefits shou ld 

contro l  over th is more genera l  language .  1 58 Wn . App .  at 258 .  Stated otherwise, 

the specific language of sect ion five in Exh ib it B of the PSA ind icates that the 

parties' i ntent was to expressly d ispose of the "month ly benefit" accord ing to the 

6 

APPEND IX 

029 

brianzuanich
Highlight

brianzuanich
Highlight



No .  83845-8- 1/7 (DIAZ , J . ,  d issenti ng) 

Bu l icek formu la ,  but then fu rther "d ivide[]" the benefits from the PSEW plan th rough 

a forthcoming ORO.  

In  response ,  second , the majority argues that the "to be d iv ided" language 

"does not confound the a l locat ion to Lau rie . "  Majority at 1 5 . The majority i nterprets 

the term "d ivide" to mean "effectuate" the i r  p rior ag reement and , i n  support ,  re l ies 

on the provis ion that comm its the parties to '"execute any . . . i nstruments and 

documents necessary to complete and effective ly carry out the terms of th is 

ag reement . "' kl at 1 6  (emphasis added) .  

As a pre l im inary matter, t he  majority's i nterpretat ion emphas izes the term 

"effective ly carry out" to the detriment of the ph rase as a whole .  That is ,  the 

majority's ana lys is does not a l low for a non-red undant ,  i ndependent mean ing of 

the term "complete" in the ph rase "complete and carry out . "  The p la in  language 

mean ing of "complete" suggests that the PSA is i ncomp lete or the parties left some 

terms open for futu re perfection .  We shou ld not render the term "comp lete" 

mean ing less by conflati ng it with mere execution . GMAC , 1 79 Wn . App .  at 1 35 .  

Further , I respectfu l ly submit that the most "stra ig htforward" read ing of "to 

be d iv ided" is not "to effectuate" or carry out anyth ing because such an 

understand ing attributes an unusual  mean ing to "d ivide , "  wh ich ord i nari ly i nd icates 

a "separat ion" or a l locat ion of some port ion of some th ing . Majority at 1 6 . The 

majority's i nterpretat ion runs agai nst the mandate to g ive words the i r  ord i nary and 

common mean ing . Hearst Commc'ns ,  1 54 Wn .2d at 504 . 

Th i rd ,  the majority fu rther fau lts Lau rie for fa i l i ng to provide extri ns ic 

evidence supporti ng her i nterpretat ion of the PSA. Majority at 1 7 . However, as 
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argued supra , the p la in language of the PSA unambiguous ly deferred the fi na l  

d iv is ion of the pens ion to the ORO and its " i ntent can be determ ined from the actua l  

words used . "  Brogan & Anensen LLC v.  Lamph iear ,  1 65 Wn .2d 773 , 776 , 202 

P . 3d 960 (2009) . And thus ,  Lau rie's "subjective i ntent . . .  [was] genera l ly 

i rre levant" and she had no ob l igation to p rovide extri ns ic evidence .2 kl 

I n  short ,  the man ifest i ntention of the parties , when the PSA and ORO are 

construed together ,  was to d iv ide the pension th rough a ORO and the ORO 

expressly names Lau rie as the survivi ng spouse . Respectfu l ly ,  the ana lys is shou ld 

have ended there .  

2 .  Fai l u re to  forward the  Bohrer letter does not constitute exceptional  
c i rcumstances under CR 60(b) ( 1 1 )  

Rel ief under C R  60(b) ( 1 1 )  " 'shou ld be confi ned to situations i nvolvi ng 

extraord inary c i rcumstances not covered by any other sect ion of the ru le . "' In re 

Marriage of Yearout ,  41 Wn . App .  897 , 902 , 707 P .2d 1 367 ( 1 985) (quot ing State 

v. Ke l ler ,  32 Wn . App .  1 35 ,  1 40 ,  647 P .2d 35 ( 1 982)) . "Such c i rcumstances must 

re late to i rregu larit ies extraneous to the act ion of the court or questions concern ing 

2 Even i f  we were to examine extri ns ic evidence ,  it is te l l i ng that He lg i 's  d raft 2008 
ORO (unsigned by the parties) wou ld have a l located al l  potent ia l  d isab i l ity 
payments to h imse lf. CP 1 02 (" I f  the partic ipant becomes d isab led and beg ins 
rece ivi ng Disab i l ity Reti rement payments from the P lan , such benefits are the 
separate property of the Plan Participant . " ) .  There is no reference to a d isab i l ity 
payment i n  the PSA and yet , i n  2008 , He lg i  appears to view th is as an open issue 
to be revis ited when they execute a ORO.  Furthermore ,  i n  that 2008 d raft ORO,  
He lg i  c la ims the enti rety of  the d isab i l ity benefit from h is p lan need not be subject 
to a Bu l icek d iv is ion ,  suggesti ng that the formu la  app l ied on ly to the month ly 
benefit ,  not to "a l l  pension benefits" as the majority suggests . In short , l i ke the 
d isab i l ity benefit ,  the survivor benefit is a benefit conta i ned with i n  the pension ,  but 
is not expressly a l located to either party in the PSA, and is not covered by the 
Bu l icek formu la .  
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the regu larity of the court's proceed ings . "  kl In  other words ,  CR 60(b) ( 1 1 )  shou ld 

be app l ied "spari ng ly , "  agai n ,  on ly to s ituations '" i nvolv ing extraord inary 

c i rcumstances not covered by any other sect ion of the ru les . "' I n  re Marriage of 

Knutson ,  1 1 4 Wn . App .  866 , 872-73 ,  60 P . 3d 68 1 (2003) ( i nternal quotat ion marks 

om itted) (quoti ng I n  re Marriage of I rwi n ,  64 Wn . App .  38 ,  63 ,  822 P .2d 797 ( 1 992) ) .  

I n  Knutson , t h i s  cou rt found that a tria l  cou rt abused its d iscret ion when it 

g ranted a husband's motion to vacate under CR 60(b) ( 1 1 ) , which a l lowed h im to 

seek to mod ify a d issol ution decree "d ivid ing the marita l assets in a manner [he 

cla imed was] consistent with the i ntent of the parties as of the time of tria l , "  

although " [n]e ither party appealed the decree , "  and "[b]oth parties were unhu rried 

in process ing the QDRO wh i le the . . .  p lan fl uctuated in va l ue . "  kl at 873.  I n  

fi nd ing error, th is cou rt emphas ized that the husband h imself "d id not appeal the 

decree , remained s i lent for more than a month after [h is  former wife] fi led the 

QDRO,  and took no action unt i l  more than th ree months after the tria l  cou rt entered 

the decree . "  kl at 873-74 . 

The tria l  cou rt's order g ranti ng He lg i 's  motion to vacate under CR 60(b) ( 1 1 )  

re l ied heavi ly on the fact that Lau rie d id  not forward to He lg i  the qua l ifying letter 

from the pension p lan (the "Bohrer letter") , which on ly she rece ived . The majority 

ag rees and , poi nti ng to a fid uciary ob l igation and d uty of good fa ith and fa i r  dea l i ng  

owed by Lau rie to  He lg i ,  ho lds that "Laurie had 'superior knowledge' . . . a t  the 

t ime of the entry of the 20 1 1 QDRO,  and this proced u ral  anomaly is a factor 

supporti ng a conclus ion of extraord inary c i rcumstances . "  Majority at 1 9-22 

(quoti ng Seals v .  Seals , 22 Wn . App .  652 , 656 , 590 P .2d 1 30 1  ( 1 979)) (emphasis 
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added) .  I respectfu l ly d isag ree . 

F i rst, Lau rie d id not have "superior knowledge" s imp ly based upon 

possess ion of the 201 1 vers ion of the Boh rer letter. In  Sea ls ,  one spouse 

fraud u lently fa i led to d isclose the utter existence of substant ia l  commun ity property 

i n  a d isso l ut ion action ,  and affi rmative ly asserted that property's "nonexistence" i n  

response to  d iscovery.  22 Wn . App .  a t  654 , 656 . 

Here ,  He lg i  was not ignorant of the underlyi ng property i nterest at issue or 

the natu re of th is document .  I ndeed , as h is counsel acknowledged at ora l  

argument ,  he knew what a qua l ify ing letter was years before the Bohrer letter and , 

i n  fact , h is counsel had a ro le i n  sol icit i ng an earl ier vers ion of it .  Gud nason , Wash .  

Ct. of Appeals oral argument ,  supra ,  at 8 m in . ,  20 sec. , th rough 8 m in . ,  53 sec. 

Specifica l ly ,  after the parties s igned the PSA, as requ i red , He lg i 's  counsel d rafted 

a ORO and subm itted it for approva l to h is  pension adm in istrators , who in turn sent 

h im a qua l ifying letter. The parties never s ig ned th is d raft ORO,  but it shows that 

He lg i  was aware of the concept of a qua l ifying letter ,  what its contents genera l ly 

were , when one wou ld be issued , and the proced u res for obta in ing  one .  

Moreover, as h is counsel a lso acknowledged at ora l  argument ,  Helg i had 

access to the 20 1 1 Boh rer letter for over 8 years before bring ing  th is action . 

Gud nason ,  Wash . Ct. of Appeals oral  argument, supra ,  at 1 0  m i n . ,  43 sec. th rough 

1 0  m in . ,  50 sec. At any t ime,  he cou ld have req uested a copy from the pension 

adm in istrator at h is work p lace . kl And there is noth i ng i n  the record to suggest 

that, other than her rece ipt of the letter in 20 1 1 ,  Lau rie had any g reater access 

than he d id to the p lan or other bus i ness records at any poi nt .  These facts stand 
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i n  g reat contrast to Seals ,  where the husband d id have superior access to the 

bus i ness records and then active ly concealed the commun ity property . 22 Wn . 

App .  at 656.  

More substantively, the Boh rer letter to ld He lg i  noth ing more than was 

conta ined in the ORO,  wh ich he h imself s igned . The pu rpose of a qua l ifying letter 

is to i nform the parties whether or  not the ORO they s ig ned is capable of be ing 

adm in istered (or "qua l ified") , subject to constra i nts imposed by federal  law. 29 

U . S . C .  § 1 056(3) (A) & (C)-(0) ( l isti ng m i n ister ia l  req u i rements to meet 

qua l ificat ion) ; Metropol itan Life I ns .  Co .  v. Wheaton , 42 F . 3d 1 080 ,  1 084 (7th C i r. 

1 994) ("The pu rpose [of a ORO and qua l ify ing letter] is to red uce the expense of 

ER ISA p lans by sparing p lan adm in istrators the g rief they experience when 

because of uncerta inty concern ing the identity of the benefic iary they pay the 

wrong person ,  or  arguably the wrong person ,  and are sued by a riva l cla imant. ") . 

Comparing the language of the letter and the 20 1 1 QORO,  the Boh rer letter 

does not pu rport to do more than th is m i n ister ia l  action .  The letter states : 

The Order is capable of be i ng adm in istered . The i nstruct ions for 
a l locat ion under Parag raph 6 have been supp lemented by fu rther 
instruct ions at Parag raph 9 wherein the Participant elects to obtain a 
future benefit by way of an election for 50% Joint and Survivor 
Annuity with the Alternate Payee [Laurie] named as the surviving 
spouse. 

(Emphasis added . )  For comparison , the letter quotes nearly word -for-word the 

language in section 9 of the 20 1 1 ORO:  

The Partic ipant sha l l  e lect to rece ive the Part ic ipant's accrued benefit 
in the fo l lowing form : 50% Jo int and Survivor Annu ity with the 
Alternate Payee [Lau rie] treated as the surviv ing spouse . 

He lg i  contends that, without the Boh rer letter , sect ion 9 can "be i nterpreted either 
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way . "  Gud nason ,  Wash . Ct. of Appeals oral  argument ,  supra ,  at 1 1  m in . ,  36 sec. , 

th rough 1 2  m in . ,  5 sec. Th is assert ion fl ies i n  the face of the p la in  language of the 

ORO,  which the letter quoted verbat im . 

I n  short , I wou ld not conc lude ,  as does the majority ,  that Lau rie had 

"superior knowledge" by v irtue of possess i ng the Bohrer letter because He lg i  had 

the same i nformation , as he (presumab ly) read and s ig ned the ORO itself. 

Other factors also weigh aga inst fi nd ing  "extraord inary ci rcumstances" here .  

He lg i  does not a l lege that he s igned the ORO under coercion or was hu rried i n  any 

way. As i n  Knutson ,  Helg i  cons idered the ORO for fou r  months-a document 

which was merely s ix pages long-was represented by counsel , and free ly s igned 

it .  1 1 4 Wn . App .  at 873 . Also, as i n  Knutson , He lg i  d id not appeal the entry of the 

QORO,  " remained s i lent" and "took no action" for nearly a decade before bring ing  

the present action . ill at  873-74 . 

At the end of the day, th is  case is most s im i lar  to I n  re Marriage of Tang.  57 

Wn .App .  648 , 789 P .2d 1 1 8 ( 1 990) . There ,  a wife sought to have a d isso l ut ion 

decree vacated because the decree "fa i led to l ist, characterize , and eva luate" 

certa i n  items of property , and because it " left the parties as tenants i n  common of 

most of the i r  p roperty . "  ill at 649-50 .  The tria l  cou rt g ranted the request and , on 

appea l ,  the wife argued , i nter a l ia ,  that the tria l  cou rt's order should be upheld 

under CR 60(b) ( 1 1 ) .  ill at 650-5 1 & 655 . Th is cou rt reversed and re i nstated the 

decree , hold i ng that re l ief under CR 60(b) ( 1 1 )  "has previously been invoked in 

unusual  situations which typically i nvo lve re l iance on m istaken information" ill at 

656 (emphasis added) .  Th is cou rt concluded that an i ncomp lete enumeration of 

1 2  

APPEND IX 

035 

brianzuanich
Highlight



No .  83845-8- 1/1 3 (DIAZ , J . ,  d issenti ng) 

the property that is later unpalatab le to one s ide does " not justify re l ief under CR 

60(b) ( 1 1 ) . "  kl 

The facts here present a s im i lar  situation . Taki ng h im  at face va lue ,  He lg i  

s imp ly may have re l ied on a m istaken belief, namely ,  that he was s ign i ng the same 

or a s im i lar  ORO as in 2008 , bel ievi ng the 201 1 ORO incorporated h is 

understand i ng of the breadth of the Bu l icek formu la  set out i n  2008 . As i n  Tang,  I 

respectfu l ly submit that a subjective m isunderstand i ng about the words on the 

page that you s ig n ,  fo l lowed by reg ret at the resu lt ,  are not '"extraord inary"' 

circumstances and do not justify re l ief under CR 60(b) ( 1 1 ) . 57 Wn . App .  at 655 

( i nternal quotation marks om itted) (quoti ng Yearout ,  41 Wn . App .  at 902)) . 

F ina l ly ,  even the majority does not equate Laurie's conduct to the i ntentional  

concea lment of marital p roperty , and it imp l icit ly acknowledges that it was the 

pension p lan 's respons ib i l ity to send the Bohrer letter to Helg i 's  counse l .  Majority 

at 22 . Desp ite a l l  th is ,  the majority ho lds that it was an "anomaly" that Lau rie 

happened to have the qua l ify ing letter ,  and that that anomaly met the demand ing 

vacatu r standards of  CR 60(b) ( 1 1 ) . kl I respectfu l ly submit that a m i n ister ia l  

"anomaly" does not r ise to the level of "an i rregu larit[y] extraneous to the act ion of 

the court [or an i rregu larity i n ]  the cou rt's proceed ing , "  and the tria l  cou rt abused 

its d iscret ion in fi nd ing so. Yearout, 4 1  Wn . App .  at 902 . 3 

3 The majority also cites to Barr v. MacGugan ,  1 1 9 Wn . App .  43 ,  45-48 ,  78 P . 3d 
660 (2003) , where a p la i ntiff was effective ly deprived counsel because her  attorney 
suffered from "severe cl i n ical depress ion" and fa i led to respond to d iscovery 
requests , and Topl iff v.  Ch icago I ns .  Co . , 1 30 Wn . App .  301 , 304-06 , 1 22 P . 3d 922 
(2005) , where a defendant rece ived a defau lt j udgment for $2 , 1 86 , 863 . 1 0  after 
they were deprived "the basic p i l lars of d ue process" because h is counsel fa i led to 
forward service . Majority at 20-2 1 . I wou ld not conc lude ,  as does the majority ,  

1 3  
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No .  83845-8- 1/1 4 (DIAZ , J . ,  d issenti ng) 

I I .  CONCLUS ION 

For  the forego ing reasons ,  I respectfu l ly d issent from the majority op in ion . 

that the facts of the present case approach the except ional  c i rcumstances of either 
case . In both of these cases , the party seeking re l ief under CR 60(b) ( 1 1 )  suffered 
a fundamenta l p rocedu ra l  defect in the prior jud ic ia l  p roceed ing :  the rig ht to 
ass istance of counsel i n  Barr and the rig ht to notice i n  Topl iff. Those cases 
presented c i rcumstances beyond the parties' contro l  and created " i rregu larit ies i n  
t he  proceed ings , "  as  requ i red by  CR 60(b) ( 1 1 ) .  Yearout ,  4 1  Wn . App .  a t  902 . For 
the reasons above , no such i rregu larit ies occurred here .  

1 4  
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